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be determined and decided on the merits of the question itself. 
This is the only wise course. * * * There are cases of inter- 
position where I would resort to the hazard of war with all its 
calamities. 

Whether the United States will soon have occasion or will long have 
the ability or the will to maintain the Monroe Doctrine lies in the un- 
jcertain future. Whether it will be necessary for her to act in defense 
of the doctrine or abandon it may well be determined by the issue of 
the present war. Whether when the occasion comes she will prove 
to have the ability and the will, to maintain the doctrine depends upon 
the spirit of her people, their capacity for patriotic sacrifice, the fore- 
sight and character of those to whose initiative in foreign affairs the 
interests of the people are entrusted. 

Whether the broader doctrine affirmed by the American Institute of 
International Law is to be made effective for the protection of justice 
and liberty throughout the world depends upon whether the vision of 
the nations shall have been so clarified by the terrible lessons of these 
years that they can rise above small struggles for advantage in inter- 
national affairs, and realize that correlative to each nation's individual 
right is that nation's duty to insist upon the observance of the princi- 
ples of public right throughout the community of nations. 

The President. I have very great pleasure in introducing to you 
for the second number on this program Honorable David Jayne Hill, 
formerly American Ambassador to Germany, who will address the 
Society upon the possible means of increasing the effectiveness of 
international law. 

THE POSSIBLE MEANS OF INCREASING THE EFFECTIVE- 
NESS OF INTERNATIONAL LAW 

Address of David Jayne Hill, 
Formerly American Ambassador to Germany 

Mr. PresideMt, Members of the Society, Ladies and Gentlemen: I 
am greatly indebted to the President for defining the nature and 
significance of international law, and citing in illustration of it the 
declaration of principles of the American Institute. Within the brief 
twenty minutes assigned to me to aid in the solution of an extremely 
difficult subject it would be quite impossible to undertake to describe 
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in detail what is meant by international law. It will therefore be a 
convenient preface to what I have to say upon this subject if I remark 
that I understand by it a body of principles definitive of justice, sup- 
plemented by specific rules in order to obtain the consummation of 
justice; and that I understand, sir, is identical with the point of view 
of the American Institute which you have elucidated. 

There is a general popular impression that, as compared with mu- 
nicipal law, international law is not well observed. It is true that 
the means of enforcing it are not only less perfectly organized but are 
essentially more restricted than those possessed by civilized communi- 
ties for rendering effective their domestic legislation; but it is er- 
roneous to suppose that, in normal conditions, international law is not 
generally obeyed. 

It is, in fact, chiefly in time of war that serious infractions of pre- 
viously accepted rules occur; and even then it is the laws of war that 
are most frequently violated. But, under like conditions of conflict, 
even in the most civilized countries, laws are often silent. Murder, 
arson, pillage, and every form of violence are liable to occur, and to 
be committed with impunity, whenever and wherever considerable 
masses of men resort to brute force for the accomplishment of their 
purposes. It is greatly to the credit of international jurisprudence 
that, foreseeing the probability of armed conflicts between nations, 
sharp discriminations have been formulated and accepted between per- 
missible and prohibited forms of forceful procedure, — a tribute which 
imperfect human nature, conscious of its defects, has felt under obli- 
gation to pay to its nobler instincts. 

That these rules of conduct should in the storm and stress of 
conflict sometimes be forgotten, or even deliberately disregarded, cer- 
tainly is not surprising; yet instances are not wanting of lofty heroism 
and generous chivalry in rendering homage to them, even in the heat 
of battle, and when they have seemed to bar the path to otherwise 
certain military advantage. It wiould be, indeed, astonishing if, in 
every instance, the whole complicated code of land and sea warfare 
were ever entirely obeyed. 

Nor should we be despondent of the ultimate destiny of interna- 
tional law, if in the life-and-death struggle of nations the plain and 
unquestionable rights of neutrals and non-combatants should some- 
times suffer serious infraction. Almost inevitably, both on land and 
sea, in a great modern war, non-participants must be subjected not 
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only to numerous inconveniences but to the possible loss of life and 
especially of property within the area of active military operations. 
It is only v>rhere these losses and injuries are deliberately inflicted, 
with foreknowledge of the probability of their occurrence, — hot to 
mention so gross a violation of neutral rights as purposive inhuman- 
ity, — that serious complaint against belligerents is justified. Even in 
such cases a distinction must be drawn between the destruction of 
neutral life and neutral property ; for in the latter case complete resti- 
tution can be made, while in the former there is no possible repara- 
tion. Here at least, unless the violation of its rules can be entirely 
prevented by means so peremptory as to command for them universal 
and unqualified respect, international law offers no protection. 

There is, therefore, much more than a merely academic interest in 
the problem set before us in the topic now under discussion, — ^the pos- 
sible means of increasing the effectiveness of international law. 

It is, however, desirable to call attention to the fact that this problem 
is not, properly speaking, one of jurisprudence but one of social and 
political dynamics. Jurists are preoccupied with the perfection of law 
as a system of rules for the realization of justice, but the means of 
enforcing these rules can not be supplied by the law itself. This latter 
is the task of sociologists and statesmen, who are called upon, on the 
one hand, to induce a voluntary disposition to obey the law, and on 
the other to devise the processes by which refractory nations may be 
compelled to respect it. 

International law suffers the disadvantage that, while the members 
of a given community of men are all interested in the enforcement 
of law within their own territorial limits, in questions of international 
law that same community may, vdth perfect solidarity, find its inter- 
est in a violation of the law. In this manner whole nations may con- 
tribute their entire strength to opposing the enforcement of the most 
evident principles of justice, because the nation as a whole profits by 
this illegality. 

This frank placing of interest above obligation is usually justified 
by asserting the absolute sovereignty supposed to inhere in the nature 
of a sovereign state. So long as that recourse is left open to a recal- 
citrant nation, there can be no firm foundation for a science of inter- 
national jurisprudence; for, by the assumption that sovereignty is 
merely "supreme power," and as such is the source of law, not subject 
to it, it is admitted that sovereign states are not jural entities, but only 
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arbitrary forces, each one of which finds its supreme rule of conduct 
in its own unqualified will. 

The first and most important possible means of rendering interna- 
tional law more effective is, therefore, to destroy and exterminate 
from the minds of men this false and pernicious dogma of absolute 
sovereignty, which does not in truth possess any foundation in the 
principles of jurisprudence considered as a science. 

Such terms as hnperium, majestas, and sovereignty are merely 
abstract attributes derived from forms of political organization based 
upon superior physical force alone, and contain no vestige of that 
ethical authority upon which modern constitutional states are founded. 

It would carry us far afield to enter at this time upon the history 
and refutation of the dogma of absolute sovereignty. It is sufficient 
here to say that the effort to bind a sovereign state founded upon 
this dogma by the meshes of mere customs, treaties, and conventions — 
which constitute the substance of international law-r— must forever 
prove illusory; for the reason that the acceptance of these depends 
entirely upon its own arbitrary will, and when they are contrary to 
what it conceives at the time to be its interest they will not receive 
its sanction. The usages of the past are readily discarded as being 
no longer useful. Treaties and conventions — even such as have been 
solemnly entered into for temporary reasons — may with equal readi- 
ness be repudiated, regardless of their terms, on the principle that 
obligations exist only rebuts sic stantibus. Thus the whole body of 
international law, to a state thus conceived, is suddenly resolved into 
thin air. 

Although this conception of absolute sovereignty runs through our 
theories of the state and the law books based on those theories, it 
does not in reality appeal to a thoughtful mind. It is partly of a 
metaphysical and partly of a religious origin. On its metaphysical 
side it involves the fallacy of constructing a theory of the state upon 
a purely abstract idea borrowed from a particular phase of state 
existence — the unlimited authority of an absolute ruler. But, today, 
constitutional government has put an end in most countries to that 
type. On its religious side it regards the sovereignty of the state as 
derived from what theologians have taught regarding the sovereignty 
of God. But with the disappearance of belief in the divine right 
of the monarch vanishes the preposterous notion that such unlimited 
authority can inhere in any community of mortal men. 
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If we retain the word "sovereignty" at all, as we probably must, 
we should define it as a prerogative inherent in a free community 
to form a government for the preservation of the right of its mem- 
bers to life, liberty, and property. But such a fundamental right 
does not create authority to attack other communities, destroy their 
inhabitants, and annex their territories. There is no right in the 
mass that is not derived from the rights of the individuals that 
compose it. The only sovereignty that can be scientifically justified 
is grounded upon principles of justice rather than upon mere power, 
even though it be in fact supreme. 

If the state is in its true nature a juristic person, international law 
must not be thought of as a mere compound of fortuitous customs and 
conventions. It is law in a real sense, and can not arbitrarily be 
set aside at will. It is a product of reason adjusted to universal 
human needs. 

It is not sufficient, therefore, that a government should exist de facto 
in order to be admitted into the society of sovereign states. It must 
in addition accept the principles of international law as binding upon 
it, or it may justly be refused admission into that society, or be ex- 
cluded from it for gross violations of those principles. 

This is constitutionalism, as distinguished from absolutism, and fur- 
nishes a ground on which all truly constitutional states might com- 
bine to increase the effectiveness of international law. 

When we inquire what means of compulsion, if any, may be em- 
ployed against states that refuse to conform to international law, 
we are confronted with two questions : Who is to determine in a 
specific case what the law is? and. Who shall see that it is executed 
when it is determined? 

There being no central executive authority — and thus far no actual 
judicial authority — each nation is left to vindicate its own rights; 
a situation which leaves the small and weak states at the mercy of 
the great. 

It is natural, therefore, that every constitutionally minded man 
should at once propose to create these central authorities — a World 
Court, and a World Police. 

This is all very fine on paper, but the practical difficulties are enor- 
mous. Most of these proposals virtually imply the formation of a 
World State. 

A World Court is, however, by no means a chimera. We have 
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already come very near to establishing it for a certain class of cases, 
namely, those of a purely juridical character. But these are not the 
most vexatious causes of international conflict. These are to be 
found in policies of commercial and territorial expansion and exclu- 
sion, which no court could ever settle. Still, it would be a great gain 
if a World Court could be established even with a limited jurisdic- 
tion. 

But the idea of a World Police touches the most sensitive nerve 
in the international organism, for this necessarily involves naval and 
military authority. If there is difficulty in selecting international 
judges, how much greater the difficulty in confiding to a single com- 
mander the punitive powers of a real executive! 

Nor is there much encouragement to believe in the possibility of 
a League to Enforce Peace, unless we can first conceive of the pos- 
sibility of a League to Enforce Justice; for where there is no assured 
justice there can be no permanent peace. It is, and always will be, 
justice, not peace, that will present the real problem. When we can 
secure universal justice the world may have universal peace, but not 
before. 

It is to 'the great Powers that mankind must look for both peace 
and justice, for they alone can impose them. If they could act to- 
gether the problem might be quickly solved; but they will never act 
together so long as the state is regarded as the embodiment of ar- 
bitrary and irresponsible power, whose chief function is tO' extend 
the interests of a particular community, without regard to the equal 
rights of other nations, great and small. 

It is, therefore, probable that until the constitutional idea dominates 
over the absolute idea regarding the nature and authority of the 
state, each nation will have to defend its own international rights, 
either alone or with the aid of such others as it may be able to asso- 
ciate with itself for the accomplishment of its purposes. The final 
triumph of international law, if it is finally to prove victorious, will, 
no doubt, be brought about by the great Powers. Their responsibility 
is enormous, and until it can be made collective it must remain in- 
dividual. To be a great Power and not to bear its responsibilities is 
to be recreant to duty. International law is otir law, and is so rec- 
ognized by our court decisions. Not to stand for it is to fail in the 
first duty of a civilized state. To be silent is to be acquiescent: but 
to speak with authority it is necessary to be strong. 
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There is, of course, a possibility of standing for international law 
in such a manner as to make the act impressive without participating 
in the quarrels of others in which it is undesirable to take part. It 
is no proper ground of offense, and it should not be considered to 
be one, for a nation to voice its convictions and to exercise its influ- 
ence in behalf of an interest which it shares with all others. But 
when a nation's own rights are violated, having no other redress, it 
is called upon not only in its own interest, but in the interest of the 
law itself, to vindicate them not merely by words but, if necessary, 
by actions also. If this is not done, international law must lose the 
respect of mankind and fall into positive disrepute. 

This leads naturally to the consideration of reprisals — a topic too 
complex for discussion here. But even without them there remains 
at least one course, which is imperatively demanded, if international 
law is to be made more effective — ^the severance of diplomatic and 
commercial relations with a persistent lawbreaker. A nation that, 
after remonstrance, persists in the violation of tHe law can no> longer 
pretend to be acting in a friendly spirit, and when friendship has 
ceased it is only an evidence of weakness and hypocrisy to pretend 
that it still exists. 

The President. The Society is very much obliged to you for your 
attendance this evening, and the meeting will stand adjourned until 
10 o'clock tomorrow morning, in this same room. 



